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other favorite brand of intoxicant, was arrested by a member of the 
police force of Shelbyville for being drunk and disorderly, and placed 
in the guardhouse, where he was detained over night. Before morn- 
ing dawned he was set upon and severely beaten by a fellow prisoner. 
To recover for such injuries he sued the city, alleging that his in- 
jury was the direct result of its negligence in failing to provide a suit- 
able keeper or guard at the house where he was imprisoned. It was 
insisted that all the fines which were imposed in the city court for 
violation of the city ordinances were paid into the city treasury 
rather than to the state, and that, therefore, the city was engaged in 
maintaining its guardhouse as a private enterprise rather than in the 
discharge of a public duty as an arm of the state. With this conten- 
tion the Kentucky Court of Appeals could not agree, as it was well 
settled that the maintenance of a municipal court and a prison is in 
pursuance of the city's governmental functions, and a municipal cor- 
poration is not liable either for the nonfeasance or malfeasance of 
its public officers in the discharge of their governmental functions.* 



Mosquitoes. — Our summer visitor, the mosquito, takes on an added 
importance from a recent decision of the Court of Appeals of Geor- 
gia. One Sims, apparently a law-abiding citizen, dwelt in sweet re- 
pose a short distance from the Towaliga river, in Georgia, when a 
corporation, formed for the development of an electric power, built 
a dam across the stream in such a manner as to cause the water to 
come near Sims' dwelling, and submerge the land and vegetation, 
causing a pond which was alleged to have "incubated, produced, and 
raised a great many mosquitoes, from which plaintiff and his fam- 
ily suffered great annoyance, and did transmit malaria to plaintiff 
and his family which they otherwise would not have had." It was 
contended on behalf of defendant that the mosquitoes bred on its 
premises were well behaved and orderly, and not at all of the dan- 
gerous character alleged, and that even if they were such, and had 
caused the disease as complained of, they were ferae naturae, and there 
was no allegation or proof of knowledge on the part of defendant 
of their dangerous proclivities. The Georgia Court of Appeals, re- 
ferring to the evidence in the case, says: "Indeed there was enough 
expert testimony as to miasma, malaria, mosquitoes, bacteria, ba- 
cilli, microbes, germs, and other things in Greek, Latin, Italian, and 
sesquipedalian terminology to hopelessly confuse any jury;" and re- 
fuses to go into any specific classification of mosquitoes, but holds 

*And it has been held in West Virginia that a municipal corporation 
is not liable for the death of prisoner caused by the negligent burn- 
ing of its jail, Brown v. Guyandotte, 34 W. Va. 299, 12 S. E. 707, 
nor for injuries to a person occasioned by the unsanitary condition 
of its prison while he is confined therein. Shaw v. Charleston, 57 W. 
Va. 433, 50 L. Ed. 527. 
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them a common pest, and that, if the injuries complained of were 
proximately caused by them, defendant should be held liable. This 
being a question for the jury, and the jury having determined it in 
favor of plaintiff, a verdict awarding damages to him was allowed to 
stand. This decision is reported under the title of Towaliga Falls 
Power Co. v. Sims, 65 Southeastern Reporter, 844.* 



Conveyance to Defeat Liability on Bond in Legal Proceeding as 
Contempt. — A rather unusual case of contempt of court is shown in 
Dollard v. Koronsky, 118 New York Supplement, 922. Defendant se- 
cured an order setting aside execution on giving security pending a 
determination as to the validity of the proceedings dependent on 
service of process, and one Max Bloch became one of the sureties. 
On reference it was adjudged that process had been regularly served, 
and defendant was adjudged in contempt of court for perjury in his 
application for vacation of the execution. An attempt was then made 
to collect the amount of the judgment theretofore recovered, together 
with costs of the proceedings for vacation of the execution; but de- 
fendant went into voluntary bankruptcy, leaving no assets available, 
and the judgment creditor pursued his remedy against Bloch, the 
surety on the undertaking mentioned, but Bloch had apparently ac- 
quired entirely different habits from those existing at the time of his 
justification as surety when he swore to having property of the value 
of something like $4,000, accumulated by his thrift and saving; but 
when his liability on the bond became fixed, and attempts at col- 
lection were made, he was found to have no property of any conse- 
quence, having disposed of it in various suspicious ways in the mean 
time. The court held his actions to be in contempt of its authority 
and assessed a fine for the benefit of plaintiff, to cover the amount of 
the actual liability and the expenses of the later proceedings, with 
an additional punishment of two months' imprisonment. 



Surface Water Rights. — The case of Anderson v. Drake, 123 North- 
western Reporter, 673 ; holds that whether a well is fed by the seep- 
age of surface water or by subterranean springs the water in the one 
case loses its character as surface water when it reaches the well, 
and in the other case it ceases to be surface water long before it 
reached the well, and in either case, not being surface water, no right 
exists to discharge the same upon the land of other parties to their 
damage. No person has a right to convert water which was not sur- 
face water, and then claim the right to handle it as though it had 
been such originally. Pond or sloughs of a temporary nature, how- 
ever, may be drained for the purpose of husbandry, and waters in 



*Miller v. Trueheart, 4 Leigh 569, is a case similar to this one in 
many respects. 



